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Crafting Effective Disclosure, Even When It Hurts 
By Harvey L. Pitt, Compliance Week Columnist—April 25, 2006

Information wants to be free” was a phrase bandied about during the Internet stock market bubble. Often 
heard in corporate boardrooms and frequently appearing in publications like the Wall Street Journal, it 
supposedly meant that information should be accessible and cost-free to its consumers. Well, it turns out 
you get what you pay for. Despite being the so-called mantra of the Internet, the concept that “information 
wants to be free” was never internalized by the bubble companies that promoted it. Had they told us 
everything we really needed to know to make an accurate assessment of their performance and future 
prospects, most of us wouldn’t have invested in sock monkeys. 

Determining what information is material in the Information Age can be overwhelming, and is 
almost always over-lawyered. In extreme situations, most people instinctively know what to 
disclose. I remember a phone call I received while at a board meeting many years ago from my 
youngest daughter. (My secretary patched her through, because she knew that I always take 
calls from my wife or children if they know I’m in a meeting and still want to speak to me.) I 
greeted my daughter in my usual way, saying, “Sally, how are you?” She responded: “I’m better 
now and want you to know that. I tried to put the cat in our ‘father’ clock, but I couldn’t get the 
door open; when I pulled on it, the clock crashed down on me. I went to the hospital to get the 
glass removed and my head stapled.” 

Even though she was only four at the time, she knew what she needed to tell me. Had a public company 
attempted to disclose the same information, assisted by disclosure counsel, it might have been an hour 
before I found out my daughter was OK, and I probably would have been subjected to the history of 
grandfather clocks and an analysis of feline claustrophobia along the way.  

The recent string of corporate crises emphasized an already painfully obvious inherent weakness in our 
current disclosure system: It provides public investors with far less relevant information than sophisticated 
investors routinely demand and receive when they make private investments in the same or similar 
companies. That’s in part why companies like Berkshire Hathaway are so successful; not because they 
manufacture a better mousetrap, but because they have access to better information about the mousetrap 
companies in which they invest. Recent legislative and regulatory efforts, though, have aimed at making all 
public companies say what they mean, mean what they say, and say it all on a timely basis. These changes 
are an important call for companies to assess the strength and effectiveness of their disclosure 
methodologies, practices and policies.  

Knowing what to say and when is not a new problem. Joseph Conrad captured this sentiment so 
dramatically when he commented that words “have set whole nations in motion and upheaved the dry hard 
ground on which rests our social fabric … Give me the right word and the right accent and I will move the 
world.” This article aims to help companies figure out what the right words are and what the right accent is 
in the Information Age.  

• The place to begin is to consider what senior management views as significant in 
making daily, weekly and monthly decisions. Companies should start by examining the 
information flow to senior management. What data do they consider in making “real-time” day-in 
and day-out decisions? In all likelihood, that will establish the universe of information that may be 
material. Of course, not everything considered by senior management must (or even should) be 
disclosed, but everything must be considered. This is consonant with the SEC’s stated disclosure 
goal to give investors an accurate view of their company, seen “through the eyes of management.” 
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• Management should carefully consider what information it gives to directors, and 
what information it does not. Senior managers don’t (and shouldn’t) inundate directors with all 
the information the managers regularly receive. That’s a pragmatic and justifiable approach, as long 
as someone is paying attention not just to what information directors are given, but to what 
information is not given to directors. It isn’t required that directors see everything managers see, but 
it absolutely is required that management have a cogent and acceptable reason for not passing along 
information to the board. To promote transparency, of course, it’s also important that directors be 
told the categories of information they are not regularly receiving. That way, if directors disagree 
with management’s determination of what to pass along and what to withhold, the directors can 
make their views known.  

 

• In assessing materiality, it is critical to consider if the information is actually given to 
directors. Directors, of course, are the elected representatives of shareholders. At good companies, 
the information directors receive is a carefully constructed subset of the information that flows to 
senior management. While directors cannot immerse themselves in the intricacies of a company’s 
many operations, they can review the larger picture and ensure that all critical information is given 
to them on a timely basis. Directors should always be asking themselves what shareholders would 
want to know. Once the decision is made to give information to directors, care must be taken to ask 
whether there is any compelling reason to withhold that information from shareholders.  

 

• Shareholders should have presumptive access to information deemed important 
enough to share with the board. Not all the information that goes to senior management and 
directors must be disclosed to shareholders. There are very good reasons not to disclose information 
to the world, such as some information’s proprietary nature or legitimate strategic considerations. 
But companies should have solid grounds for not disclosing key information they properly share 
with directors to their shareholders. The marketplace itself will reward or punish companies that 
make poor disclosure. Information, after all, is simply anything that reduces uncertainty. Companies 
that have a lot of uncertainty about them trade at an “information discount.”  

 

• Develop an “affirmative” disclosure regime. Under existing law, public companies don’t yet 
have a general affirmative obligation to update their corporate disclosures between filings of annual 
and quarterly reports. I believe the time is soon coming when companies will be required to assume 
the burden of making “affirmative” disclosures; in the interim, the SEC has identified events it 
believes are “unquestionably or presumptively material.” The absence of a general affirmative 
update obligation has permitted public companies to delay material information disclosures until 
the due date for their next periodic report, or until an 8-K filing is required. But following this 
approach leaves companies subject to greater volatility in their share prices when they finally do 
announce information that is, or can be construed as, negative or surprising.  

 

• Expend the necessary energy, intellectual creativity and expense to establish an 
effective and continuous disclosure assessment process. For many companies, disclosure 
has been a quarterly or annual event. Given the importance of corporate transparency to the 
marketplace, approaching disclosure as an episodic event is no longer possible, if it ever was. 
Instead, companies must assign clear responsibility for the continuous collection, aggregation and 
assessment of corporate information, and develop methodologies that ensure that timely decisions 
are made on what corporate data and developments to disclose.  
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• The purpose of disclosure is, and must be treated as, informing readers. For far too long, 
disclosure has become the captive of lawyers who approach disclosure as if it were a litigation tool, 
rather than a means of informing shareholders. The goal is to inform, not to obscure. Most of the 
liability concerns lawyers cite to prevent comprehensible disclosure are far-fetched and far-removed 
from reality. The goal is to communicate in straightforward language that conveys the facts as they 
really are. Excess verbiage, technical jargon, convoluted language and circumlocutions are all to be 
avoided  

 

• Ensure current disclosures set forth the appropriate context so investors can assess 
the significance of those disclosures. Transparency is the goal, plain and simple. Companies 
can only achieve that by ensuring that the contextual significance of whatever disclosures they make 
is understandable to reasonable investors. Companies must accompany any Form 8-K disclosure 
with all material information necessary to avoid misleading investors.  

 

• Directors should avoid a paternalistic disclosure mindset. One of the principal flaws in the 
way companies approach disclosure is by asking “what should we tell investors about this,” rather 
than by asking “what would I want to know about this.” The difference may not seem all that major, 
but it is absolutely critical. The distinction has an important bearing on whether companies are truly 
transparent. One of the key things the SEC did in August 2002, when it required certifications of 
financial statements by CEOs and CFOs, was to frame the disclosure process in terms of the 
knowledge of those senior managers. Their certifications were intended to communicate two critical 
assurances: “everything important that I know, I’ve told to you,” and “anything I know that I haven’t 
told you is something I don’t think you’d find important.” Although Sarbanes-Oxley came up with a 
different certification process, the test is still a useful one for directors and managers to apply to 
proposed disclosure documents.  

 

• Avoid two-dimensional disclosure pratfalls. Disclosure can’t be made in a vacuum, although 
many companies seemingly ignore this elementary law of disclosure physics. Financial reporting is 
not an exact science. But comparing proposed disclosures, and the principle accounting policies 
followed in compiling financial reports, should only be undertaken after a thorough analysis of the 
financial reporting practices of comparable peer companies. All disclosure should be three 
dimensional; when it’s made in a vacuum, it’s only two dimensional.  

 

• If you must disclose disappointing or bad news, do so constructively. Bad things do 
happen to good companies. That means there will be moments in the life of any company when it 
must make painful, unpleasant or disappointing disclosures. The receipt of subpoenas is a classic 
example. But the antidote to that required disclosure isn’t to circle the wagons or bury the news; 
rather, the approach should be to state the company’s position on what’s occurred and what it 
intends to do about it. Even if litigation or ongoing investigations make it impossible for companies 
to make sweeping declarations, companies can always say that if misconduct occurred, it was against 
our policy, and here is what we’re doing to make sure we know whether it happened, and how to 
make sure it never happens again.  

 

• Keep careful records of your disclosure decisions. I’m amazed at how often managers and 
directors are told that they shouldn’t keep careful records of disclosure decisions that are made. The 
fear expressed is that such records might constrain a company down the road, should litigation 



ensue. In other words, at the time of litigation, the company may be able to come up with additional 
arguments supporting whatever decisions it made, and doesn’t want to be foreclosed from doing so. 
This analysis misses the obvious point — good faith mistakes are best defended by showing a 
thoughtful and fully reasoned process, even if the ultimate conclusion resulted in a decision now 
under attack. It’s critical to show that managers and directors were thinking, and weren’t venal, 
when they made significant disclosure decisions.  

Similar to my relief upon hearing that my daughter survived her experiment with our cat and what she called 
our “father” clock, the market ultimately rewards companies that deliver news on a timely and accurate 
basis, even if the news is sometimes bad.  

 
 

The column solely reflects the views of its author, and should not be regarded as legal advice. It is 
for general information and discussion only, and is not a full analysis of the matters presented.  
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