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Retaining Ethical Cultures During a Weak Economy 

By Harvey L. Pitt, Compliance Week Columnist — June 30, 2009 

Editor’s note: Harvey Pitt recently provided a keynote address at Compliance Week’s 4th 
annual conference at the Mayflower Hotel in Washington, D.C., June 3-5. Below is an 
abridged version of the text of the speech. 

I’ve been asked to discuss how cultures of integrity, ethics, and compliance can be 
instilled or maintained in downward-spiraling economies. That’s not a new issue, of 
course, or even an unfamiliar one. But, despite the fact that integrity, ethics, and 
compliance are ideas that simply won’t go away, one’s left to question whether we’ve 
really learned much from past crises at all.  

Learning from history—if for no other reason than Santayana’s observation about the 
consequences of not learning from history—is, in fact, virtually impossible. As George 
Bernard Shaw aptly observed, the only thing we really learn from history is that we never 
learn from history! Why’s that? There’re probably two reasons—first, because history’s 
been correctly characterized by Paul Valery as “the science of what never happens 
twice,” and second, because—as Jane Haddam observed—most people only know half of 
history, and they usually confuse it with the other half.  

And yet, given the current environment, it’s useful to revisit not just the importance and 
value of meticulous corporate governance, complete corporate transparency, and strong 
business ethics, but also how to achieve them in these trying times. While time’s been left 
for me to address your questions after my prepared remarks, I encourage you to adopt the 
“Sally Pitt” approach; Sally—for those of you who don’t read my offerings in 
Compliance Week—is my almost-18-year-old daughter, about to move on to that grand 
four-year vacation and sporting good time we call college. When Sally and I have 
discussions, she doesn’t wait ‘til I finish whatever I’m saying before interjecting 
questions, and she doesn’t even feel compelled to ask questions that relate to what I 
might be saying at the time! Feel free to emulate her style!  

I start from a simple proposition—good governance and uncompromising ethical 
standards are good business; they aren’t tangential to, or a drag on, corporate profitability 
and success. Conversely, failure to achieve or maintain state-of-the-art governance and 
high ethical standards will prevent success, even if cutting those corners creates 
deceptively positive short-term results. One need only look at firms that succumbed to the 
sub-prime crisis. Before investing heavily in what we now call “toxic securities,” many 
reduced their risk-management groups, and denied them seats at the table.  
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But this is a universal problem. All we need do is consider the remarkable number of 
significant corporate scandals we’ve lived through thus far during the 21st Century, and 
the economic havoc and destruction they’ve left in their wake. This Century isn’t even a 
decade old yet, but already we’ve witnessed an astounding parade of transgressions by 
companies and individuals, reflecting profound failures of corporate governance as well 
as all manner of corporate malfeasance, misfeasance, nonfeasance, and wanton disregard 
for a host of ethical, moral, and legal obligations.  

These scandals typically start with high-flying, seemingly successful, companies, but end 
with corporate implosions costing shareholders their investments, employees their jobs, 
senior executives their job security, and effecting the nationalization of entire industries, 
as national and global economies plummet to new depths, with rock bottom not yet in 
sight.  

These events share some common elements, including:  

• Failures to understand the businesses in which these companies were engaged, 
and even more importantly, the risks associated with them;  

• Corporate watchdogs—directors—who merely watched;  

• Insensitivity to conflicts of interest;  

• No comprehension or appreciation of fiduciary responsibilities, combined with an 
inability to faithfully discharge those obligations;  

• Failures at all corporate levels to recognize that every corporate employee must be 
alert for potential problems, and for ensuring they’re promptly and effectively 
addressed within the institution; and  

• The ultimate sin—elevating short-term gratification over long-term values; 
indeed, we’ve become a nation of day-traders!  

These failures of corporate governance and business ethics have brought down a number 
of large and formerly successful companies and their senior, and not-so-senior, managers, 
not to mention entire industries. And, we’re right back to the future with what’s been 
going on recently across the globe, and at U.S. businesses. It seems we haven’t learned 
much; in the aftermath of the early-decade corporate scandals surrounding Enron, 
WorldCom, and their progeny, Congress addressed the perceived failures that fueled 
those scandals—enacting Sarbanes-Oxley. Congress and regulators, like nature, abhor a 
vacuum. So, when crises occur, an effort immediately commences to pillory the 
wrongdoers, enact new laws and rules, and subject businesses to additional costs, making 
it even harder to create and maintain successful and profitable businesses.  

Business scandals are inevitable, and so is SOX-style legislation, which follow each new 
spate of corporate turpitude as predictably as night follows day; always designed to fix 
the problems reflected by the last crisis, not recognizing that corporate crises—like bugs 
whose parents were killed by DDT—simply regenerate in forms seemingly immune to 
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the last crisis’ “cure.” If you doubt this, consider that less than a decade after SOX, we’re 
faced with a new crop of corporate failures and scandalous corporate excesses, on an 
even grander scale.  

Business cycles and financial crises are equally inevitable. As the current business 
climate continues to deteriorate, the economic situation worsens, the financial crisis drags 
on, and the system that’s supposed to regulate all this remains in disarray, it’s inevitable 
legislators and regulators will respond by enacting additional laws and rules, and 
redoubling efforts to enforce existing ones, all in an effort to address the so-called 
“underlying problems” by modifying the behavior of businesses and effectively forcing 
companies to become more ethical, more compliant, and all-around better “corporate 
citizens.”  

Whatever else the expected avalanche of new laws, regulations, and stepped-up 
enforcement will do, they’ll undoubtedly reflect significantly reduced tolerance for even 
questionable, much less outright objectionable, business practices. In response, corporate 
governance will, in fact, undergo profound changes. Directorial responsibilities will 
expand dramatically as the latitude afforded boards of directors shrinks. Directors 
increasingly will be held accountable for the effectiveness of managements’ decision 
making and risk monitoring practices and, more significantly, for their failures. And, in 
an organizational application of the “trickle down effect,” an increased premium will be 
placed on accountability throughout organizations. All of this, of course, is likely to 
transpire while economic conditions remain dire and corporate finances strained. So, to 
paraphrase the old TV commercial, what’s business supposed to do?  

My answer is simple: businesses must acknowledge their survival and success depend 
upon their ability to thrive under “corporate Darwinism”—the metaphorical law of the 
jungle—and think, plan, act, and allocate resources with that reality firmly in mind. More 
than ever before, only the fittest companies—those with the most robust governance 
structures, the best substantive governance, and the most ethical personnel—can hope to 
survive and, ultimately, thrive.  

This is in part because the prosecutorial and regulatory landscape is likely to remain 
inhospitable for the foreseeable future, making compliance an absolute necessity. The 
threat of governmental action—what we lawyers call the in terrorem effect—isn’t the 
only, or even the best, reason for companies to insist on good governance and 
consistently high ethical standards. And, even if it were, that wouldn’t be sufficient.  

Take, for example, the case of AIG. The more information becomes public, the more it’s 
clear that AIG broke no law in paying huge “retention” bonuses as its business imploded. 
However, just because it may have been on the “right” side of the law doesn’t mean AIG 
didn’t act inappropriately or unethically, in the process inflicting all sorts of damage on 
itself and others. Being “law abiding” gets us only so far—engaging in government-
mandated behavior and conscientiously avoiding government-proscribed activities clearly 
isn’t a substitute for operating and behaving ethically and honestly.  

The real reason for acting ethically and under an umbrella of sound corporate governance 
is self-interest. There’s no incentive like the one that comes from knowing customers, 
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suppliers, accounting firms, bankers, D&O insurers, and others, at least those that are 
well-governed, well-managed, and self-interested, will avoid, or demand a premium for, 
doing business with companies that are poorly governed or of a questionable ethical 
stripe. And, it’s crucial to be able to point to an emphasis on ethics and a robust 
compliance program when something actually does go wrong.  

What is good corporate governance? To me, it means walking the walk, not simply 
talking the talk. From top to bottom, ethics must permeate a company’s culture. It 
connotes dedication to excellence and an aversion to cutting corners. It reflects a 
commitment to transparency, accomplished by formulating and implementing proper 
policies and procedures, and consistently utilizing effective measures to ensure 
unswerving compliance with them.  

And it reflects recognition that an ounce of prevention, even at the cost of additional 
personnel and procedures, is worth a pound of cure for the myriad ills that flourish in a 
business environment lacking ethics and compliance. Finally, good corporate governance 
implies a deliberate and consistent effort to minimize risk in all its manifestations, which 
in turn requires ongoing risk assessment before companies take action, before their next 
business crisis, and before they’re embroiled in the next economic, market or other 
external crisis.  

Good governance can’t be grafted onto an existing corporate culture and modus 
operandi; it must be an integral part of a company’s DNA. As such, good corporate 
governance must come from within. Happily, once it takes root, good governance 
becomes self-perpetuating and self-reinforcing. In companies where good governance, 
responsibility, transparency, and compliance are the norms, and ethical behavior the 
expectation, consistent compliance with these standards becomes the rule.  

Take it from one who knows, from experience on both sides of the equation, that it’s not 
pleasant to deal with investigations, litigation, and bad press that ineluctably follow from 
poor governance or from employees’ unethical behavior. Companies with strong ethical 
cultures and good governance find it easier to attract and retain directors and senior 
managers who support that culture and to cultivate a workforce that thrives in that milieu.  

I’d like to share some thoughts on how, as a practical matter, companies can achieve 
good corporate governance and encourage ethical business behavior even in these 
turbulent times. As is my wont, I caution you that, although I promise ten, I never have 
just ten. But if I’d said I had 12 or 13, you’d tune out, and who’d blame you?  

1. Be a Boy scout, and be prepared. To begin with the conclusion, and at the risk of 
mixing metaphors, it’s far better, in business, as in life, to be ahead of the curve than 
behind the eight ball. Being prepared lessens the likelihood that problems actually will 
arise. And even when companies find themselves in difficulty, preparation—in the form 
of strong and effective risk-management and compliance programs—is likely to 
ameliorate the impact and facilitate correction and recovery.  

2. Knowledge is power. The foundation for effective governance is complete and current 
information. Directors need to devote more time and attention to directorial duties and 
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must be fearless in seeking out the information necessary to do their jobs well. Managers 
and directors must become—and remain—intimately familiar with their companies’ 
businesses, and the global risks that could affect them. Management must be creative and 
forward thinking in identifying potentially dangerous situations, and must be prepared to 
deal with those situations. This means establishing reporting structures and procedures to 
ensure information moves up the chain as a matter of course, in response to specific 
board and management inquiries and because someone in the ranks knows something that 
should be shared higher up.  

3. Don’t shoot the messenger. It’s critical to invest in the establishment and 
maintenance of a sound risk-management function. Risk management must be integral to 
management and decision-making processes, with the views of risk managers sought out, 
heard, and respected in the ordinary course. It won’t help to think of risk management as 
a cost center and not a profit center. Eventually, the downside from not having or heeding 
risk managers will outweigh the price of cultivating this function every time.  

4. Make sure everyone’s invested in your organization. Personnel at every level must 
“buy in” to the importance of compliance and ethics, and to the notion that it’s part of 
every job description to be alert to potential problems, and to ensure they’re promptly and 
effectively addressed. This requires ongoing investment in training and education, so 
employees understand not only what their compliance and ethical obligations are, but 
why they matter. It also means giving employees a meaningful role in developing new 
ethics and compliance programs and improving existing ones.  

5. Leaders can’t be followers. It’s impossible to overstate the need for active 
involvement by senior managers in creating and sustaining an ethical culture. Compliance 
and ethics can’t—and shouldn’t—be delegated. Boards and senior managers must be, and 
must be seen to be, actively involved in the design and implementation of compliance 
and ethics programs. This needn’t be an expensive proposition, although it will require a 
significant investment of time, thought, and effort by directors, senior managers, and 
compliance professionals.  

6. There’s no such thing as a small problem or a minor ethical lapse. Small problems 
have an annoying habit: left unaddressed, they coalesce, and then morph into big ones. 
This is particularly true when economic pressures or other external influences act as an 
irritant. Life’s easier if problems are identified and addressed early, when they’re small, 
discrete, and relatively easy to handle. Ethical lapses are even more corrosive than other 
sorts of business problems; you can’t let even what looks like the small ones go 
unaddressed. To be sure, not every breach of ethical or other standards is a hanging 
offense, but all breaches must be considered and treated as serious and significant. The 
surest way to undermine a culture of ethical behavior is to ignore, minimize, or excuse 
misconduct.  

7. Size doesn’t matter. In the post-SOX world, many, if not most, companies have 
volumes of compliance materials, ranging from the global—business conduct policies and 
corporate governance guidelines, for example—to industry-, company-, location- and 
function-specific guidance. And yet, it’s frequently the case that any given company’s 
employees aren’t aware of all of its policies, much less conversant or compliant with 
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them. This is a trap for the unwary. Having “on record” policies that can’t be or aren’t 
complied with sets up an unreasonable expectation of compliance and is a recipe for 
failure and liability. In addition, burying substantive compliance policies among 
irrelevant, insignificant, or self-evident materials, destroys the policies’ significance. 
Therefore, codes of ethics, procedures manuals, and similar materials should be pared 
down to their essentials; they must comprehensively address all compliance matters 
material to a particular company, but must also be accessible, comprehensible, 
manageable, and practical.  

8. Pay for integrity. If boards want to demonstrate that ethics and integrity are really 
important, compensation committees have to identify them as critical objectives of every 
major management position, and provide both appropriate compensation if these 
objectives are reached, and appropriate sanctions if they aren’t. Similarly, compensation 
committees must consider all the potential consequences of every incentive arrangement; 
unintended consequences are almost never positive or welcome.  

9. Trust but verify. Too often boards and management have relied on long-term 
employees in critical situations, without asking questions that, in the light of perfect 
hindsight, are both critical and obvious. Directors and managers should ask the extra 
question, consider the underlying premise, and examine the underlying procedure, so 
their comfortable conclusions are sound. Egos should be checked at the boardroom door. 
It’s in everyone’s best interest to be sure answers are correct and defensible.  

10. The third little pig had it right.  In the story, little pigs one and two built their 
houses out of flimsy materials, and ultimately served as the wolf’s dinner. Be like the 
third little pig and be sure the building blocks of your plans and strategies are sound 
before moving forward to implement them.  

11. Don’t ignore those who cry “wolf.” In the story, a shepherd repeatedly raised false 
alarms about a marauding wolf; when a wolf did appear to threaten the flock, no one 
believed him, and the sheep were lost. Public companies can’t ignore warnings, even 
from those who may be disgruntled. When employees or others claim misconduct has 
occurred, investigate promptly every time. The issue isn’t how many complaints are 
raised, by whom, or whether a particular employee is disgruntled. What’s relevant is 
whether there’s any truth to the concerns raised, and there’s only one way to find out.  

12. Those who manage for the short run won’t be around in the long run. This 
Century’s already spawned a staggering number of corporate failures. A not-insignificant 
element of each was a management team striving for short-term success without regard 
for long-term survival. While John Maynard Keynes may have been right that, “in the 
long run, we’re all dead,” that’s true for people but not necessarily so for institutions, 
which have the capacity to “live” forever. Therefore, it behooves companies to plan, 
behave, and apply their resources with the longer view in mind. This includes avoiding 
the temptation to cut corners on internal controls and compliance measures, even in times 
of economic hardship.  

* * * *  
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Although you may not have realized it, today’s the 2,789th anniversary of the first 
recorded solar eclipse. Imagine the terror that must have overtaken the ancients when, 
without warning or explanation, the sun simply disappeared from view. And, imagine 
their relief when it ultimately reappeared! The fear and anxiety caused by our current 
situation pales in comparison, but there’s nothing one can do to prevent the next eclipse. 
Our current troubles are different. With good governance, exemplary ethics, and a fair 
amount of humor, companies can manage through the darkness of the current crisis and 
either avoid or ameliorate the next one.  
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